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Tip 1



Donald Trump (The Apprentice) logo           Richard Branson (The Rebel Billionaire) 



Donald Trump letter to Richard Branson about 

his show, The Rebel Billionaire.



Richard Branson's letter in response 

to Donald Trump. 



Ruth Bader Ginsburg and is a 

current justice of  the Supreme 

Court aged 86 years.



Tip 1
“Be kind and courteous to your 

opponents because it is always in your 

client’s best interests. The more 

discourteous they are to you, 

the more polite you should be to them.”



Tip 2



A Genuine Steps Statement must show:

- The steps you have taken to try and resolve 

the dispute with the other party; or

- If  no steps have been taken to resolve the 

dispute, the reasons why (such as urgency; 

or safety and security concerns).

Section 6 of  the Civil Dispute Resolution Act 2011 (Cth) provides for an applicant to file a 

Genuine Steps Statement. 



Applicant’s genuine steps statement



Civil Dispute Resolution Act 2011 What constitutes Genuine Steps:

• Notifying the other party or parties of  the issues that are, or may be, in 

dispute and offering to discuss and seek to resolve those issues with them.

• Providing an appropriate response to any notification of  the type referred 

to in the point above.

• Providing relevant information and documents to the other party or 

parties to enable the other parties to understand the issues involved and 

how the dispute might be resolved.

• Considering whether the dispute could be resolved by a process 

facilitated by another person, including an alternative dispute resolution 

process.

• If  such a process is agreed to, agreeing on a particular person to facilitate 

the process and attending the process.

• If  such a process is conducted but does not result in resolution of  the 

dispute, considering a different process.

• Attempting to negotiate with the other person, with a view to resolving 

some or all the issues in dispute, or authorising a representative to do so.



Superior IP International Pty Ltd v Ahearn 

Fox Patent and Trade Mark Attorneys [2012] 

“ It hardly needs to be said that what I have just described 

is the absolute antithesis of  the overarching purpose of  

civil practice and procedure set out in section 37M of  the 

Federal Court of  Australia Act, viz the just resolution of  

disputes according to law and as quickly, inexpensively 

and efficiently as possible. It is not overstating the matter 

to observe that this is the sort of  conduct that brings the 

legal profession into disrepute, that significantly 

undermines the efficient disposal of  civil litigation and 

that has the potential to erode public confidence in the 

administration of  justice in this country"



When to mediate?

The early bird gets the worm.

• Mediation is a process and not just an event. 

• There is no advantage in reserving mediation until the case is about 

to be tried.

• Referring a dispute to mediation early:
• increases the prospects of  resolving the dispute at an early stage; 

• reduces the likelihood of  lengthy, protracted and expensive proceedings; and 

• allows parties to come to more flexible solutions that would not be possible at 

trail. 

• The benefit of  referring cases to mediation early is that even if  they 

do not settle at a first mediation conference, an assessment can be 

made of  further steps to be taken that will increase the prospects of  

settlement at a later conference. 

• Provides an opportunity for parties to come face to face, to talk and 

to listen which may not have occurred prior to a mediation. 



District Court Claim for $96,094 by Company A against Director B



Tip 2
“Always use best endeavours to resolve a 

dispute early and without recourse to litigation. 

Pretend that the “genuine steps obligations” 

applies to all of  your disputes. 

If  a legal proceeding commences consider if  

going to mediation early is appropriate.”



Tip 3



The Central Law Courts of  Western Australia. 



Example letter of  demand.



Letters of demand

• Identify who you act for;

• Set out the factual instructions you have received from the client; 

• Enclose relevant documents; 

• Insert an adverse inference statement; 

• Set out the law as it applies to your instructions;

• Sate what action you are requesting the recipient to take; 

• Set a reasonable timeframe for compliance; 

• Known your audience and write for it; and 

• Enclose draft originating process marked draft so as not to mislead. 



Tip 3

“If  you are a claimant make sure 

your letter of  demand is first 

class, comprehensive and robust”



Tip 4



The Commonwealth and Commonwealth agencies are to behave as model litigants in the conduct of 

litigation i.e. honestly and fairly. 

This includes:

• Dealing with cases promptly and not causing unnecessary delay;

• Making an early assessment of  prospects of  success/potential liability;

• Paying legitimate claims without litigation;

• Acting consistently;

• Considering alternative dispute resolution in every case;

• Keeping the costs of  litigation to a minimum; and 

• Apologising where one of  its lawyers has acted wrongfully.



The Australian Taxation Office (ATO).



Legal Services Directions Act 2017



Legal Services Directions Act 2017 – The 

Commonwealth’s obligation to act as a model 

litigant. 





Tip 4

“Strive to be a model litigant no 

matter who your client is”



Tip 5



The Game of  Inches 

“You find out that life is just a game of  inches.

So is football.

Because in either game

life or football

the margin for error is so small.

I mean one half  step too late or to early

you don't quite make it.

One half  second too slow or too fast

and you don't quite catch it.

The inches we need are everywhere around us

.…

Cause we know when we add up all those inches 

that's going to make the difference between 

winning and losing”



Examples to the 1%ers



Tip 5

“Put in the extra 1%”



Key Takeways:

1. “Be kind and courteous to your opponent because its in your client’s best interests. The 

more discourteous they are to you the more polite you should be to them”.

2. “Always use best endeavours to resolve a dispute early and without recourse to litigation. 

Pretend that the “genuine steps obligations” applies to all of  your disputes. If  a legal 

proceeding commences, consider going to mediation early is appropriate”.

3. “If  you are a claimant make sure your letter of  demand 

is first class, comprehensive and robust”. 

4. “Strive to be a model litigant no matter who your client is”. 

5. “ Put in the extra 1%”. 



Thank you! 

Any questions?


