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Pre-Litigation
1. Engage a specialist. 

A lawyer is prohibited from using the word “specialist” unless 
it constitutes at least 25% of their usual work.

2. ‘Informal’ steps

- Letter of Demand or without prejudice settlement meeting

3.  Contractual obligations

- Compliance with dispute resolution provisions
- Mediation and / or arbitration clause

4. Court requirements

- Genuine Steps Statement
- Conferral, if bringing an application



Pre-Litigation
1. Client’s appetite for litigation

- Risk taking / Risk averse clients
- Personal Interests (most obvious are time, money and reputation)

2. Financial costs of commencing a proceeding

- Compliant costs disclosure
- Cost / Benefit analysis (proportionality)

3. Non-financial costs of commencing a proceeding

- Time being involved in legal proceeding 
- Emotional costs
- ‘Peace of mind’ payment



Early Mediation
1. Just part of the process

Increasingly we are viewing mediation 
as a process, rather than an event.

The Hon. Wayne Martin AC QC
Creating a Just Future by Improving Access to Justice 



Early Mediation
1. Why mediate? Sell the message

Source: Report on Civil Cases in the District Court of Western Australia 2016/17 to 2020/21



Early Mediation
1. Things to consider prior to mediation

- Are pleadings required?
- Have the legal positions of the parties been adequately defined in the pleadings?
- Would the exchange of certain information assist the parties resolve the matter at 

mediation?



Early Mediation
1. Preparing for mediation

- Do you know the live issues 
- Be provided with:

- a realistic assessment of each party's case; 
- advice in relation to the mediation ‘process’ itself; and
- a strategy for your involvement in the mediation

- WATNA/BATNA



Early Mediation
1. WATNA/BATNA



Discovery
1. General discovery order v discovery by categories

“[I]t is now established that general discovery is no longer 
regarded as a right. Rather, the extent of the obligation to 
give discovery and the entitlement to discovery will be 
fashioned having regard to the general principles that are 
articulated in the Rules of the Supreme Court 1971 (WA) and 
in particular the principles enunciated in O 1 r 4A and r 4B. 
Those principles include and expressly embody the notion of 
proportionality”

Roe v Western Australia [2013] WASC 130



Offers of Settlement
1. When is an offer to be made

- Prior to commencement of proceeding
- At any subsequent time

2. What to settle

- Partial settlement of matters in dispute in the proceeding
- Settlement of all matters in dispute between the parties

3. How to settle

- Settlement through orders
- Settlement through deed



Offers of Settlement
1. Masters v Cameron

- Finality is reached in respect of all the terms of their bargain and intend to be 
immediately bound however terms to be set out more fully in a deed

- Finality is reach in respect of all the terms of their bargain and intend to be 
immediately bound however performance of the terms follows the execution of a 
formal document

- Intention of the parties is not to make a concluded bargain at all, unless and until 
they execute a formal contract

- Only the first two categories are legally enforceable



Closing Remarks
1. Seek to resolve matter prior to commencing a proceeding

2. Once a proceeding has been commenced, seek to hold a mediation as soon as possible if the 
case is “ripe”

3. Seeking to confine the scope of discovery is likely to save you time & money

4. When offers are made ensure you consider when legal relations are created



Questions?

Thank you

Aaron McDonald     &        Nick Malone
aaron@pragma.law nick@pragma.law
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